TG (3TN )wTraTer,

Office of the Commmissioner (Appeal),

DA SACH, I I IEEEE e
Central GST, Appeal Commissionerate, Ahmedabad

ST F1a, TSTETAT, HFAAEI ARG 3 00ty

CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
VB 07926305065- TAHRFH07926305136

DIN :20211064SW000031893C
flz aree

4

. 5 o
| HISH WET : File No : GAPPL/ICOM/CEXP/163/2020 Aoga 7 0 HoBA

@ Ia SR WEAT Order-In-Appeal Nos AHM-EXCUS-003-APP-41/2021-22
f&1® Date : 11-10-2021 W9 71 @) AERT Datte of Issue 21.10.2021

AT (3de) gRIRE

Passed by Shri Akhilesh Kumar, Commigsioner (Appeals) B

T Arising out of Order-in-Original No.15/AC/IMEH/CGST/20-21 f1%:31.07.2020 issued by
Assis#tant Commissioner, CGST& Central Excise, Division Mehsana, Gandhinagar
Commissionerate
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Any derson aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
ona may be égainst such order, to the appropriate authority in the following way :
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Reyision apli:lication to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4b Floor, Jeevan Deep Building, Parliament Street, New
Deihi - 110 061 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proyiso to subi-section (1) of Section-35 ibid -
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factoty or from one warehouse to another during the course of processing of the goods in a
warghouse oriin storage whether in a factory or in @ warehouse.
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(A} In case of rebate of duty of excise on goods exported to any country or tetritory outside
Indiay of on excisable material used in the manufacture of the goods which are exported
to arfy country or territory outside India.
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(B)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(c)  Credlt of any duty allowed to be utilized towards payment of excise duty on final
prodiicts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above afiplication shall be made in duplicate in Form No. EA-8 as specified under
Rule| 9 of Central Excise (Appeals) Rules, 2004 within 3 months from the date on which
the or'der sought to be appealed against is communicated and shall be accompanied by
two gopies edch of the OO and Order-In-Appeal. It should also be accompanied by a
copyof TR-6 (:hallan evidencing payment of prescribed fee as prescribed under Section
35-EF of CEA, 1944, under Major Head of Account.
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The revision épplication shall be accompanied by a fee of Rs.200/- where the amount
involyed is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ST Yoo, BT S Yo TaRarHRanieNy Rirnfewer @ wfisder—
Appeal to Custom, Excise, & Service Tax Appellate Tribunai.

(1) BT | IS qREAATTAA, 1944 BV o131 35— / 35-3 @ afaria—
Undear Sectionf 35B/ 35E of CEA, 1944 an appeal lies to -
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(a) To tht west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"flog r.BahumaliBhawan, Asarwa Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as njentioned in para-2(i} (a} above.
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The iappeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid'in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled-to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One bopy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of thé court fee Act, 1975 as amended.
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Atterition in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

qmﬁ‘*ﬂﬁmﬂ'iﬂ(Demand) UdEs(Penalty) B0 %qITHITTIIINGEE | 2o R, M aFgEI=ATI0

Wﬂﬁb’(’?l(Section 35 F of the Central Excise Act, 1944, Section 83 & Seclion 86 of the Finance Act,
1994)/

m?ﬁmwm, AT "FFeHBART (Duty Demanded)-
(i, (Section) W3 11D Farafauiiaa:
(i)  FrmerEesARRT,
(i)  dTHReRras R ¢ haeatm.
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For én appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
dep_oisit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing .appeal before CESTAT. (Section 35 C {2A) and 35 F of the
Centrdl Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) '

Under Central Excise and Service Tax, "Duty demanded” shall include:
(xI}  amount determined under Section 11 D:
i (xli)  amount of erroneous Cenvat Credit taken:
- (i) amount payable under Rule 6 of the Cenvat Credit Rules.

mnaﬁeféﬁuﬁaﬁamﬁm%wmaﬁQﬁﬁafwgaﬁmavgﬁmﬁaﬁﬁﬁwmmwas
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In vigw of above, an appeal against this order shali Iié before the Tribunal on payment of

10% of the iduty demanded where duty or duty and penalty are in dispute, or penalty, where

alorie is in dispute.”
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ORDER-IN-APPEAL

The prescﬁt appeal has been filed by M/s. Jay Poly Fab, 280/81/82, Modhera
Road, Mehsana GIDC—I, Mehsana, Gujaral - 384 002 (hereinafter referred Lo as the
appetlang) against Order in Original No. 15/AC/MEH/CGST/20-21 dated 31-07-2020
[hereinafer referied to as “impugned order”] passed by the Assistant Commissioner,
CGST &] Central Excise, Division-Mehsana, Commissionerate Gandhinagar [hereinafter

referred {o as “adfudicating authority”.

2.
of HDPH/PP La.m;inatecl/un-laminated Woven bags/sacks falling under Chapter 39 of the

—

The facts (}f the case, in brief, is that the appellant is engaged in the manufacture

Central [Excise Tariff Act, 1985 and are having Central Excise Registration No.
AAJFJ??!SC&I..EMQOI. During the course of Audit conducted by the department, the

reconciliation of ;f'lnancial records of the appellant revealed that the appellant had short
paid Cerltral Exci}se duty amount of Rs. 89,887/~ during the F.Y. 2016-17 and F.Y. 2017-

18 (uptojJune, 20;! 7.

rther, it 'was also found on verification of the sale invoices, sale reglsters and
purchasa orders recewed by the appellant that they had cleared HDPE/PP Woven bags to
M/s. Nimma Lid, Nlmbol, Pali, Rajasthan and collected freight/transportation charge per
bag in thewr invoiice separately. As per the terms of the purchase order, the appellant had
supplied the gooés at the door of M/s.Nirma Limited, Nimbol. The appellant had cleared
the goods on FOR destination basis. Scrutiny of the purchase orders also indicated that
freight will be pq?lid by the buyer to the appellant for the safe delivery of goods at the
buyer’s premise énd ownership of the goods vested with the apnellant until the goods are
unloaded at the buyer’s premise. It was, theretore, clear that the ownership of the goods is
affected at the btjiyer’s premises. Thus, the sale of goods was effected at the premises of
the buyer and thérefore, the freight collected from the buyer was required to be included
in the agsessable %Nalue as per Section 4 of the Central Excise Act, 1944 read with Rule 6
of the Central E;,xcise Valtuation (Determination of Price of Excisable Goods) Rules,
2000.T he appei];ant did not agree with the obsetvation of the Audit. It was contention of

the audif that the;r{ had not paid duty amounting to Rs.10,31,462/- during the period from

Tuly, 2014 to Jlmie, 2017 on such clearances.

2.2 The appeLﬁant was issued a Show Cause Notice bearing No. VI/1{b)-94/Jay Poly
Fal)/lA/2018—19/?\P459 dated 05.07.2019 seeking to recover the Central Excise duty
totally Emounting to Rs. 11,21,349/- (Rs. 89,887/- + Rs. 10,31,462/- ) under the proviso

to Sectibn 11A of the Central Excise Act, 1944, The notice also proposed imposition of
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penalty under Section HAC of the CEA, 1944 and Rule 25 of the Central Excise Rules,
2002 and also recovery of Interest under Section 11AA of the CEA, 1944,

3. The said Show Cause Notice was adjudicated vide the impugned order wherein :

The demand of Rs.11,21,349/- was confirmed Section 11A of the
CEA, 1944,

Interest was ordered to be recovered under Section [ 1AA of the CEA,
1944; ) |

Penalty of Rs.11,21,349/- was imposed under Section 11AC of the
CEA, 1944, and

Penalty of Rs.11,21,349/- was imposed under Rule 25 of the Central
Excise Rules, 2002.

0. B?ing aggrieved with the impugned order, the appellant firm has filed the instant
appeal of} the following grounds:

. A. The duty demand of Rs.89,887/- is on the difference in sale value as

declared in the financial statement vis-a-vis the sale value declared in ER-1.
The difference is on account of debit notes issued by the customers on
account of retention of amount due to quality issues and subsequently
reversed by the customers. This does not affect the duty payment as they
duty has already been paid on entire amount at the time of clearance.
However, being a minor dilference, they had not pressed the issue and paid
the duty of Rs.5,168/- along with Interest of Rs.2,860/- for the F.Y. 2016-
17 and intimated the same to the departiment.

The issuance of debit notes and subsequent issuance of credil note by the
customer has no effect on the duty liability nor any additional duty liability
arises. Therefore, the findings of the adjudicating authority for confirming
the demand of Rs.84,719/- are factually incorrect adnd also contrary to the
provisions of law.

Regarding the issue of non-inclusion of freight in assessable value, the
adjudicating authority has confirmed the demdnd without ascertaining the
actual facts of the terms and conditions of sale agreed with their buyer.
They had submitted copies of the purchase order and corresponding Central
Excise Invoice, bill issued by transporter and goods consignment note

issued by the transporter.
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. As per the purchase order, the terms are *Door deivery at Nimbo! site’ and

FOR- Ex-Mehsana/Ix. Works. The transportation charges are paid by them

to the transporter.

.. As per the purchase order, the rates are FOR @ Ex-Mehsana and the

transportation charges, excise duty, CS'T is extra at actuals, and over and
above ex-works price. They are arranging transportation on the request of
the customer, who is paying the transportation charges over and above the
eg-Mehsana rate agreed for purchase of the goods.

'I‘he sale was not FOR destination but Ex-Works-and once the invoice is
pl;'"epared as per sales tax provisions the title of goods is transferred to the
b;,lyers. The risk in transit does not remain with them which is evident from
lﬂe fact that no insurance cover is taken by them for the goods sold. This is
aiso not the case where goods are sold on approval basis. Therefore, only
aﬁanging the delivery at the premises of the Buyer cannot be sole ground to
tf;eat the sale as FOR destination. -

As per Section 4 of the CEA, 1944 and the Central Excise Valuation Rules,
2b00, the Central Excise duty is to be paid on the transaction value
e%clucling the cost of transportation from the place of removal upto the

place of delivery such excisable goods.

. As per Section 4 (3) (¢) of the CEA, 1944 the place of removal means a

i:'i;tctory, premises of production or manufacture of excisable goods, a
Warehouse, a depot, premises of a consignment agent, from where the
gbods are removed. In the present case the goods are sold and removed at
e?c-factory and handed over to the transporter for onward delivery to the
c“ustomer. Therefore, the place of removal is factory gate.

It is a settled law by various decisions ot the higher appellate authority and
QOllrts that transportation charges are not includable in the assessable
v‘hlue.

Iﬁ the case of Ispat Industries Lid reported in 20135 (324) ELT 670 (SC), the
Hon’hle Supreme Court had clearly held that freight charges are not
iﬁcludib]e in the transaction value and that under no circumstances, buyer’s

premises can be the place of removal for the purpose of Section 4.

. As per para 4 of CBIC Circular No. 1065/4/2018-CX dated 08.06.2018, the

. p%rinciple referred in para 3 would apply to all situations except where the

cbntract for sale is FOR contract in the circumstances identical to the
judgement in the case of M/s. Emco Ltd and M/s. Roofit Industries Ltd.
In the present case, the place of removal is the factory gate and as per

Section 4 read with the Valuation Rules, the transportation charges are not
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includible in the transaction value. Therefore, on merits the views taken and
findings recorded by the adjudicating authority that the sale is on I'OR
destination basis in illegal, incorrect and contrary to the provisions of
Excise Act and so not sustainable.

M. The SCN issued on 5.7.2019 for the period 2014-15 to 2017-18 (upto June,
2017) is not sustainable on limitations alone. They were earlier audited by
the department and Audit Report No. 824/2016-17 (Excise) and Report

| No. 936/2016-ST covering the period March, 2014 to March, 2016 was -
issued. There was no objection to non-inclusion of outward freight in the
transaction value. However, non-payment of Service Tax on outward GTA
services was pointed out. This means the department was well aware of the

‘ transportation charges being collected from customers. N

| N. It is settled law by various decisions that when regular audits are conducted
by the department and all required details are submitted to the department
and available with departmdnt, suppression cannot be alleged at a later date.

- 0O, Confirmation of demand for longer period is not sustainable on grounds of

‘ revenue neutrality.  Central Excise duty paid on value including

‘ transportation charges would be available as Cenvat Credit to the buyer. |
P. For imposing penalty under Rule 35 of the CER, 2002 and Section [ 1AC of

the CEA, 1944 fraud, collusion, suppression etc are required to be proved
by the department. Mens-rea is essentially required to be proven to invoke

‘ penal provisions. The present issue was a matter of litigation and decided

: recently by the Hon’ble Supreme Court. The Board had also issued

| instruction dated 08.06.2018 to not invoke extended period of limitation.
Therefore, it cannot be said that the appellant had suppressed facts with
intent to evade duty. So imposition of equal amount of penalty is wholly
illegal and required to be quashed. |

Q. Separate penalties cannot be imposed under Section 11AC and Rule 25 of
the CER, 2002. Rule 25 is subject to Section 11AC and once it has been

invoked, separate penalty cannot be imposed under Rule 25,

5. %Personal Hearing in the case was held on 16.09.2021 through virtual mode. The
appellﬁnt was represented by Shri Vikram Singh Jhala for the hearing. e reiterated the
submi?bsions made in appeal memorandum and stated that the case is squarely covered by

the decision of the Hon’ble Supreme Court in Ispat Industries.

0. ‘T have gone through the facts of the case, submissions made in the Appeal
3,
e % . . .
., ReMemdrandum and those made during the course of the personal hearing as well as
L3
joa O 5
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evidences available on record. 1 find that there are two issues on which Central Excise
duty has|been deﬁmnded and confirmed vide the impugned order. The first pertains to
demand ¢t Central Excise duty amounting to Rs, 89,887/- which is alleged to have .been
short paifl on account of the difference in the reconciliation of the financial records with
the ER-I{ returns ?ﬁled by the appellant. In this regard 1 find that the appellant have
accepted [short payment of Central xcise duty amounting to Rs.5,168/- for IY. 2016-17
and paid{the same along with interest of Rs.2,680/-. | find that the appellant are also
liable to pay the amount of penalty in terms of Section AC of the Central Excise Act,

1944.

6.1  Injso far bb the remaining Central Excise duty amounting to Rs.84,719/- is

concetnefl, the appellant have contended that the same has been calculated on the

differential value iof Rs.5,64,796/-. This difference is on account of the debit notes issued

by their dustomery initially on account of quality issues. Once the quality control report is

received,] the cu%stomer reverses the debit note and issued credit note for the same
amount. The appe;llant have submitted copies of the relevant debit and credit notes and on
examinagon of tléne same, 1 find that the amounts debited initially were reversed by
issuance of credit inotes. 1, therefore, do not find any merit in the demand and confirming
of Central Excise! duty amounting to Rs.84,719/-. The impugned order in this regard is

required {o be set pside as being not legally tenable.

7. The other iﬁssue involved in the present appeal is the short payment of Central
Excise duty on adcount of non-inclusion of t‘reight collected by the appellant from their
huyers. The adjud:icating authority has confirmed the demand for Central Excise duty by
holding that the &wnership of the goods is transferred to the buyer at their premise only
and the sale actua;ﬂly takes place at the destination and the place of removal is the buyers

premises;

7.1 Itis obseryed that the Valuation of excisable goods in terms of Section 4 of the ~

Central Bxcise Aqft, 1944 and sub-section (1) reads as under :

-

“Where uﬁ,der this Act, the duty of excise is chargeable on any excisable

doods witl reference to their value, then, on each removal of the goods,

ag

shich value shall-

(a) in?a case where the poods are sold by (he assessee, for
deiivery at the time and place of removal, the assessee
an?d the buyer are not related and the price is the sole

cohsideration, be the transaction valug;
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‘(b)  in any other case, including the case where the goods
are not sold, be the value determined in such manner as

may be prescribed.”

7.2 Itfwould also be relevant to refer to Rule 5 of the Central Excise Valuation

(Determination of Price of Excisable Goods) Rules, 2000, which reads as :

“Where any excisable goods are sojd in the circumstances specified in
cglause (a) of sub-section (1) of section 4 of the Act except the
circmnstances in which the excisablejgoods are sold for delivery at a place
dther than the place of removal, then the value of such excisable goods
shall be deemed to be the transaction value, excluding the cost of
tfansportation from the place of removal upto the place of delivery of such

et:xcisable goods.”

73 1 ;b"md that for determining the incﬂ;diblity or otherwise of freight charges in the
assessabie value, it is crucial to determine the place of removal of the goods i.e. the place
where the goods are sold. The appellant have submitted copies of a few purchase orders
on sampﬂe basis for each of the financial years for which demand has been raised. On
examma!hon of these purchase orders, 1 find that the terms are ‘FOR- EX MEHSANA” or
- ‘FOR—E}'(-WORKS’. Further, in terms of the purchase orders, the delivery is ‘Door
Deliveryj at Nimbol Site’. I further find that the purchase orders clearly indicate the price
at whicﬂ the goods are sold by the appellant to the buyer. In addition to the price of the
goods, t];1e purchase order also separately indicates the amount of Central Excise duty,

Local Er‘try Tax and amount of CST involved in the goods ordered.

74 1 !ﬁnd from the terms of the purchase order that there is no room for any doubt as
to the piace of removal of the goods from where they are sold. T he term ‘FOR’ stands
for ‘Freé on Road’ and FOR — Ex Works indicate that the goods are sold Free on Road at
the factfbly gate. Therefore, the goods in terms of the purchase orders between the
appellan:t and his buyer, are sold at the factory gate of the appellant. Merely because there
is an ad*itional condition of door delivery at the buyer’s site would not change the nature
bf the saile from ‘FOR-Ex Works’ to ‘FOR ~Buyers Destination’. I further find that as per
the Con?dition No.7 of the Terms and Conditions of the Purchase Orders, the transit
insuran(;e of the goods will be arranged by the company i.e. buyer and the appellant is
required to provide dispatch particulars to the buyer atleast one week in advance and in
case of?failure to do so, the appellant would be liable for all losses and consequences.
4 This makes it abundantly clear that the title of the goods has been acquired by the buyer

F;g% e factory gate of the appellant. Consequently, the question of inclusion of freight
Ny _
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charges,|in the assessable value of the goods, beyond the point of sale/place of removal of

the goods does not arise.

8.
Court

report

9.

e

find that the present issue is covered by the decision of the Hon’ble Supreme
it the case of Commissioner of Cus. & C.Ex., Nagpur Vs. Ispat Industries Ltd

ed at 2015 (324) ELT 670 (SC) wherein the Hon’ble Supreme Court had held that :

“23. Tt is clear, therefore, that on and after 14-5-2003, the position as it
obtaihed from 28-9-1996 to 1-7-2000 has now been reinstated. Rule 5 as
substituted in 2003 also confirms the position that the cost of
transportation from the place of removal to the place of delivery is to be
exclyded, save and except in a case where the factory is not the place of
removal.

Tree

33. | As has been seen in the present case all prices were “ex-works”,
like ithe facts in Escorts JCB's case. Goods were cleared from the
factory on payment of the appropriate sales tax by the assessee itself,
thergby indicating that it had sold the goods manufactured by it at the
factdry gate. Sales were made against [etters of Credit and bank
discounting facilities, sometimes in advance. Invoices were prepared
only| at the factory directly in the name of the customer in which the
nameg of the Insurance Company as well as the number of the transit
Insurance Policy were mentioned. Above all, excise invoices were
preplhred at the time of the goods leaving the factory in the name and
address of the customers of the respondent. When the goods were
handed over to the transporter, the -respondent had no right to the
dispbsal of the goods nor did it reserve such rights inasmuch as title had
already passed to its customer. On facts, therefore, it is clear that
Rooﬁt ‘s judgment is wholly distinguishable. Similarly in Commissioner
Central Excise, Mumbai-III v. M/s. EMCO Ltd., this Court re-stated its
decibion in the Roofii Industries’ case but remanded the case to the
Tribunal to determine whether on facts the factory gate of the assessce
was: the place of removal of excisable goods. This case again is wholly
distinguishable on facts on the same lines as the Roofit Indusiries case.”
1

I find th:ﬁt facts involved in the present appeal are similar to that involved in the

case before the ;Hon’ble Supreme Court. The goods in the present casé have been sold by

the appetlant dn ‘FOR-Ex Works’ basis and cleared on the basis of Central Excise

Invoicgs and al:‘ﬁo Central Excise duty, VAT and CST have been paid by the appellant.

The goods wer¢ handed over to the transporter suggested/nominated by their buyer and in

terms
There

goods

of the pu:rchase orders, the transit insurance was made by the buyer of the goods.
fore, it ig amply clear that the title of the goods has passed onto to buyer of the

at the factory gate of the appellant. In view thereof, the freight charges for

transpbrtation of the goods from the place of removal to the destination of the buyer

where| the goohs are to be delivered are not includible in the assessable value of the

goods

In viewéof the provisions of Section 4 of the Central Bxcise Act, 1944, Rule 5 of

pntral Fxcise Valuation (Determination of Price of Excisable Goods) Rules, 2000,
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the evidences on record and the judgement of the Hon’ble Supreme Court, I am of the
considered view that the adjudicating authority bas erred in ordering inclusion of freight
charges in the assessable value and consequently confirming the demand for Central

Excise duty.

11.  Inview of the above discussions, | set aside the impugned order for being not legal
and proper and allow the appeal filed by the appeliant.- The appellant are however,
required to pay penalty in terms of Section 11AC of the Central Excise Act, 1944 on the
amount of Central Excise duty amounting to Rs.5,168/- admitted and paid by them along

with inkerest of Rs.2,680/-.

12. mmﬁﬁﬁmwmmaﬂ%ﬁmmﬁ

h“he appeal filed by the appellant stands disposed off in above terms.

( AXhilesh Kumar )
Commissioner (Appeals)

Date:  .10.2021.

(N.Sufyanarayanan. fyer)
Superintendent(Appeals),
CGST,; Ahmedabad.

BY RPAD / SPEED POST

To

M/s. Jay Poly Fab, Appellant
280/281/282, GIDC-I,

Modena Road,

Mehsana, Gujarat — 384 002.

The Ajsistant Commissionet, Respondent
CGST, Division : Mehsana
Commissionerate : Gandhinagar

Copy to:
1} The Chief Commissioner, Central GST, Ahmedabad Zone.
2) The Commissioner, CGST, Gandhinagar.
3) The Assistant Commissioner (I1Q System), CGST, Gandhinagar.
| (for uploading the OIA)

Wéuard File.

5) P.A. File.



